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Introduction
In 2005 the United States Supreme Court issued one of the 

most controversial decisions in the history of property rights. 
It was a landmark decision that sent shockwaves throughout 
the country. In Kelo v. City of New London (Kelo), the Supreme 
Court upheld the power of government to take property from 
one private party for the direct benefit of another private party 
in a perversion of the “public use” requirement of the Fifth 
Amendment to the United States Constitution. The court’s 
expansion of the power of eminent domain dramatically 
diminished private property rights in favor of oppressive 
authority to steal from the poor and the powerless and give to the 
rich and powerful under the guise of economic development.

In the wake of Kelo, states across the nation and political 
spectrum began amending their constitutions and codifying 
laws to counteract the decision and protect individuals and their 
property rights from invasive government favoritism. Oklahoma 
remains one of only a few states that have yet to better protect 
private property rights from unjust takings. Now is the time to act 
– better late than never.   

Eminent Domain
John Bouvier, the author of one of the first American law 

dictionaries, defines eminent domain as the “right which the 
people or the government retain over the estates of individuals, to 
resume the same for public use.”1 In other words, eminent domain 
describes the power of a government to take private property 

for public use. The doctrine is neither unique to American 
jurisprudence nor is it a modern concept. 

The term seems to have debuted in the 17th Century work of 
Dutch jurist Hugo Grotius.2 In The Rights of War and Peace, Grotius 
explains that among the powers of a sovereign to act for the good 
of the public is “that eminent Dominion which a State has over 
its Subjects, and their Goods, for the Publick Use.”3 He further 
explains that private rights were often seen as inferior to those 
possessed by the community, that the sovereign’s rights over 
the people and their property were superior to those of private 
property owners themselves. He writes: 

[A] King has a greater Right in the Goods of his Subjects for 
the publick Advantage, than the Proprietors themselves. 
And when the Exigencies of the State require a Supply, 
every Man is more obliged to contribute towards it, than to 
satisfy his Creditors.4  

Eminent domain has long been considered an inherent right of 
a sovereign. With it, a sovereign power could take the property of 
others when deemed necessary to accomplish the common good. 
However, eminent domain is one of the most intrusive, tyrannical 
powers possessed by a sovereign. Given that one of the purposes 
of government in the United States is to protect private property,5 
it was necessary to limit such a despotic power.6  

Eminent Domain in the United States
During the founding era of the United States, eminent domain 

seems to have been taken for granted. In the U.S. Constitution, 
there is no clause expressly granting the power of eminent 
domain to the federal government. However, it is implied by the 
limitations to its use established by the Takings Clause of the 
Fifth Amendment. The Takings Clause limits government’s power 
to take private property to those circumstances in which it is 
necessary for a “public use” and for which the property owner is 
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provided “just compensation.”7 
While defining both the public use and just compensation 

clauses has been the subject of ongoing debate, “public use” has 
been particularly complicated. On one side, there is the literal 
interpretation of “public use.” Under this approach, private 
property can only be taken if it is subsequently used by the public. 
On the other side, “public use” has been defined more broadly to 
encompass public purposes. Modern jurisprudence has rejected 
the literal meaning, favoring the more expansive view–taking 
private property to achieve some public purpose. In determining 
whether the character qualifies as a legitimate public purpose, 
courts will defer to legislative bodies.8 

Kelo, which rested on the expansive view, virtually eradicated 
any semblance of a public-use limitation to takings. It granted 
plenary authority for the government to take private property for 
almost any reason so long as there was some discernible, indirect 
benefit to the public.

   
Abrogation of the Public Use Clause in Kelo v. City 
of New London

Susette Kelo, Thelma Brelesky, Pasquale Cristofaro, Wilhelmina 
and Charles Dery, James and Laura Guretsky, Pataya Construction 
Limited Partnership, and William Von Winkle owned property in 
the Fort Trumbull neighborhood in New London, Connecticut. At 
the hand of the New London Development Corporation (NLDC), 
their places of business, investment properties, and primary 
residences had been condemned to make way for Pfizer, one 
of the wealthiest pharmaceutical companies in the world. For 
many of these individuals, they weren’t just losing tracts of land 
and construction materials–they were losing their homes, places 
where they had lived and raised their families and developed 
life-long memories. 

Faced with losing their homes and left with little recourse, the 
victims sued. After battling it out in the state courts, ultimately, 
the United States Supreme Court granted cert to determine 
whether economic development satisfied the public-use clause 
of the Fifth Amendment.9 Susette Kelo and the other plaintiffs 
asked the U.S. Supreme court to limit the application of the 
“public use” by prohibiting taking private property for economic 
development.10

The Supreme Court of the United States Dramatically 
Expands Eminent Domain

In its 2005 opinion, the court held that because the city 
had “carefully” devised an economic development plan that it 
“believed” would indirectly benefit the city’s residents through 
new jobs and an increased tax base, it “unquestionably [served] 
a public purpose” and satisfied “the public use requirement of 
the Fifth Amendment.”11 In essence, the majority embraced the 
erosion of any limit the public use clause may have held, validated 
economic development as an acceptable use of eminent domain, 
and, in so holding, virtually abrogated any limitation on the power 
to take private property. 

Under this interpretation, as Justice O’Connor stated in her 
dissenting opinion, “The specter of condemnation hangs over 
all property.”12 The court’s interpretation was so broad, and any 
purported limitation proposed by the court so minimal, that only 
the “stupid staffer” could fail to identify a public purpose or public 
benefit that would justify the public use requirement.13 In other 

words, the broad interpretation of the “public use” limitation 
to eminent domain puts every property at risk of being forcibly 
taken for virtually any purpose.  

National Response to Kelo
As one might expect, there was bipartisan outrage in response 

to the majority opinion in Kelo. It was attacked as an affront to 
individual property rights, disproportionately victimizing poor, 
vulnerable, and powerless communities. Yet, states were not left 
powerless to right the wrong.

Despite rendering the public use clause virtually meaningless, 
the majority in Kelo made it clear that states remained free to 
enact stricter limitations on eminent domain than the justices had 
interpreted into the Fifth Amendment. The court emphasized, 
“nothing in [its] opinion precludes any State from placing further 
restrictions on its exercise of the takings power.”14 Thus, in the 
wake of Kelo, states across the country began enacting eminent 
domain reforms that protected private property owners against 
the U.S. Supreme Court’s expansion of eminent domain. 

In response to the Supreme Court’s decision, by 2012, all but a 
small handful of states had enacted statutory or constitutional 
amendments that attempted to narrow the scope of eminent 
domain.15 Colorado, Kansas, Missouri, New Mexico, and Texas 
have prohibited using eminent domain for economic development 
to varying degrees of effectiveness. While nearly all of Oklahoma’s 
neighbors have enacted laws intended to restrict eminent domain 
in response to Kelo, Oklahoma has not. 16 

Eminent Domain in Oklahoma 
In Oklahoma, “[t]he power of eminent domain is a special 

proceeding created as a necessary attribute of sovereignty 
to facilitate the emergency acquisition of private property for 
public use.”17 Similar to the Fifth Amendment, the Oklahoma 
Bill of Rights limits eminent domain. Taking a step that the U.S. 
Bill of Rights did not, the Oklahoma Constitution provides, “No 
private property shall be taken or damaged for private use, 
with or without compensation, unless by consent of the owner.” 
Additionally, “[p]rivate property shall not be taken or damaged for 
public use without just compensation.”18 While generally, private 
property cannot be taken for another’s private use, the Oklahoma 
constitution does allow private takings for “ways of necessity, 
or for drains and ditches across lands of others for agricultural, 
mining, or sanitary purposes.”19 

Oklahoma’s constitution puts specific limits on eminent 
domain while statutes generally specify who may use it and 
how it may be used. Statutes also prescribe the procedures that 
must be followed to condemn property. Through the process of 
condemnation, designated entities can take private property for 
public use or private ways of necessity. The Supreme Court of 

[T]he broad interpretation of the “public 
use” limitation to eminent domain puts 
every property at risk of being forcibly 
taken for virtually any purpose. 
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Oklahoma has emphasized that “eminent domain proceedings 
may only be initiated in strict compliance with the specific 
constitutional mandates and legislative enactments that 
confer eminent domain powers to the condemning entity so as to 
prevent an unlawful intrusion of a landowner’s rights.”20 It further 
explained that these constitutional and statutory provisions must 
be construed “in the light most favorable to the landowner.”21

The duty to determine the character of a use of condemned 
property is assigned to the courts.22 Despite being a limited power 
and a sovereign attribute, state statutes have assigned the power 
to condemn private property to numerous private entities. Due 
to these constitutional and statutory discrepancies and because 
the U.S. Supreme Court has effectively muddied the waters of 
takings jurisprudence, Oklahoma should join the vast majority of 
states across the country who have worked to rein in the power of 
eminent domain and clarify the scope of public use.  

Attempts to Reform Public Use in Oklahoma 
In the wake of Kelo, Oklahoma seemed like it should have been 

one of the first states to enact legislation protecting private 
property owners. However, to date, the legislature has failed to 
rein in the expansive interpretation of the public use requirement. 
Not only was it not one of the early adopters of eminent domain 
reform, but it took the legislature a few years to introduce a bill 
that attempted to restore the definition of “public use” to its 
original intent. 

It wasn’t that the laws impacting eminent domain were left 
untouched. Since the United States Supreme Court issued the 
Kelo decision, numerous bills have been introduced that sought to 
expand, contract, or clarify various aspects of eminent domain in 
Oklahoma. For example, there have been proposals to establish 
task forces and interim study committees that either failed to pass 
or did not result in meaningful changes to law or policy.23 Other 
bills attempted to protect property owners by establishing new 
governmental bodies.24 Some bills tried to set a minimum amount 
of just compensation or prescribe methods for its calculation.25 
Still others sought to establish uniform procedures for handling 
eminent domain appeals.26 There was even a successful attempt 
to create a “Landowners’ Bill of Rights.”27 Unfortunately, nearly all 
of these attempts either failed to pass the legislature or otherwise 
failed to address the core deficiency of the Kelo decision–the 
judicial abrogation of the public use limitation to eminent domain. 

Despite the numerous and various attempts to amend eminent 
domain in Oklahoma, only three bills have attempted to turn 
the tide eroding the definition of public use in a meaningful way. 
The first of these attempts did not occur until the introduction 
of House Bill 1331 (H.B. 1331) in 2009. Amending municipalities’ 
urban renewal and neighborhood redevelopment authority, H.B. 
1331 defines “public use” as: 

a.  the possession, occupation, and enjoyment of land by the 
general public or by public agencies, 

b. the use of land for the creation or functioning of public 
utilities or common carriers, or 

c. the use of eminent domain or condemnation … to remove 
a public nuisance … to remove a structure that is beyond 
repair or unfit for human habitation or use, or … to acquire 
abandoned property, and … to eliminate a direct threat 
to public health and safety caused by the property in its 
current condition.28

The bill expressly excluded economic development from the 
meaning of public use, declaring “an increase in tax base, tax 
revenues, employment, or general economic health” are not 
public uses and insufficient to justify taking private property. In 
addition to defining public use, it also defined “blighted area,” or 
“blighted conditions,” as well as “economic development.” While 
H.B. 1331 unanimously passed the House Judiciary Committee, it 
never received a vote on the House floor. 

A subsequent attempt to properly define the scope of public 
use for condemnation proceedings was not made for another 
decade. In 2020 and 2021, two substantially similar bills sought 
to amend the state’s eminent domain law, Senate Bill 1864 (2020) 
and Senate Bill 994 (2021).

These bills attempted to amend Oklahoma’s eminent domain 
law by eliminating references to “public purpose” and replacing 
them with “public use.” Similar to H.B. 1331, these bills defined 
public use as:

a. the possession, occupation, ownership and enjoyment of the 
land by the general public, or by public agencies, 

b.  the possession, occupation and ownership of land necessary 
for operations of a public utility that serves the general 
public, 

c.  the remediation of a blighted property, or 
d.  the possession of an abandoned property.29 

Additionally, the bills sought to foreclose the use of eminent 
domain for economic development under the pretense of clearing 
abandoned property or eliminating blight by specifying what 
conditions may qualify under each term.30 

Beyond definitional changes, the bill generally prohibits taking 
private property unless necessary for a qualifying public use and 
accompanied by just compensation. Expressly excluded from 
the purview of public use is any benefit derived from economic 
development, including an “increase in tax base, tax revenues, 
employment or general economic health.”31 

Further protecting private property rights, where a condemning 
authority seeks to remediate blight, the condemner would be 
required to satisfy a heightened standard of proof when arguing 
that taking that particular property was necessary for a legitimate 
public use. They also granted the owner of an allegedly blighted 
property the right to have a court determine the character 
and necessity of the taking. Finally, while the bills prohibited 
governmental bodies “subordinate to the state” from expanding 
the power of eminent domain absent statutory authority, 
they did allow for the creation of other procedures, remedies, 
and limitations so long as they did not diminish the rights and 
protections established by the bills.32 

While none of the bills were perfect, each would have made 
significant progress toward restoring the limiting effect of “public 
use.” Because eminent domain is one of the most intrusive 

Despite being a limited power and a 
sovereign attribute, state statutes have 
assigned the power to condemn private 
property to numerous private entities.
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powers possessed by a sovereign and ripe for misuse by corrupt 
bureaucrats and crony politicians, if it is allowed at all, it must 
be narrowly defined and strictly construed in favor of property 
owners. The legislature must clearly define the limits of takings 
for public use, foreclosing even the possibility of its future misuse.

Legislative Considerations for Limiting “Public 
Use” In Oklahoma

In takings jurisprudence, the original understanding of “public 
use” has evolved. Over time, courts have interpreted the “public 
use” clause to mean “public purpose.” In turn, taking property for 
a “public purpose” has come to justify any taking so long as there 
is an indirect benefit to the general public. The gradual erosion of 
the definition of “public use” and significant judicial deference to 
legislative bodies in determining what takings may satisfy public 
use requirements has paved the way for eminent domain abuse 
and government overreach. 

The legislature should statutorily limit the use of eminent 
domain to those circumstances in which it is necessary for public 
use, expressly excluding takings that result in nothing more than 
an indirect benefit to the public, as is the case with economic 
development. In addition to clearly declaring its intent, the 
legislature should create a statutory framework that will provide 
a clear metric for the courts when determining the character 
of a taking. In defining public use, legislators should consider 
what potential activities or uses rightfully belong within the 
government’s jurisdiction and qualify as public use. 

The Expansive Interpretation of Public Use Exceeds the 
Proper Scope of Government

In a landmark publication, the 1889 Institute outlined a 
principled approach to spending taxpayer money. In so doing, it 
helped define the legitimate scope of a limited government. While 
the extent to which the power of eminent domain is coterminous 
with the state’s police power has been, and continues to be, 
argued by jurists at the highest level, an analysis of the proper 
scope of eminent domain should begin with determining the 
legitimate scope of government. 

In “Rising Above Mere Politics: General Principles for Spending 
Taxpayers’ Money,” the 1889 Institute asked five crucial questions:

1. Is a program consistent with the mission of Oklahoma’s 
state government?

2. Is the program fulfilling a need only government can 
effectively fill?

3. Are the benefits from a program unambiguous, obvious, and 
universal?

4. Do the benefits of a program or agency indisputably 

outweigh the costs?
5. Does the existing program or agency show evidence of past 

success?33

Even without delving into the jurisprudence of eminent 
domain, this inquiry justifies prohibiting its use for economic 
development and could be used to justify eliminating eminent 
domain. For example, this analysis looks at whether a program is 
consistent with the State of Oklahoma’s constitutional directive to 
“secure and perpetuate the blessing of liberty”34 and to preserve 
individuals’ “right to life, liberty, the pursuit of happiness, and 
the enjoyment of the gains of their own industry.”35 One of the 
most fundamental components of liberty is the right to property, 
including the use and enjoyment of the product of one’s labor. 
If it were not for both the U.S. and Oklahoma Constitutions 
contemplating the existence of and providing limitations to 
eminent domain, such provisions would seem to indicate that 
eminent domain is fundamentally unconstitutional. However, 
given that both constitutions recognize it, the legislature should 
define the scope of eminent domain as narrowly as possible to 
fulfill its constitutional mission. 

The second question asks if the program is something that only 
government can effectively do or if it could be more effectively 
accomplished in the free market. Many legislatively and judicially 
justified applications of eminent domain could be more effectively 
achieved through the free market. Economic development and 
its pursuit under the pretense of urban renewal or neighborhood 
redevelopment exemplify an activity that has been justified as 
a governmental function but could be done more effectively 
by private individuals and firms in the free market. Generally, 
government officials lack the knowledge and the economic 
incentives to engage in economic development successfully. In 
fact, the public subsidies and incentives often used to create 
economic development distort the free market. Individuals 
engaging in a free market unobstructed by government 
interference possess the knowledge necessary to develop the 
economy under properly aligned incentives. 

The third inquiry asks if the program’s benefits are available 
to everyone or if they target only a few. It also asks if the 
stated benefits are obvious and measurable. With economic 
development and many other eminent domain applications, the 
benefits claimed are often ambiguous, uncertain, and directly 
benefit the few, the rich, or the politically powerful.  With 
economic development, the public will benefit only indirectly, 
if it benefits at all.36 In Kelo, Pfizer received heavy subsidization 
and various direct benefits while the public was promised 
ambiguous, uncertain, and indirect benefits. In the end, residents 
of New London never realized the promised economic windfall. 
Homes were demolished to make way for a Pfizer facility that 
never arrived, leaving the condemned land vacant to this day.37 
Residents were robbed of their property, taxpayers’ dollars were 
thrown away, and the vague promise of indirect benefits was 
never realized.

If the benefits are obvious and measurable, the governing 
body should look at the costs and ask if the benefits outweigh 
the costs. In the case of eminent domain, the costs are high. It 
deprives individuals of the right to enjoy and use their property, 
the product of their labor, and threatens the foundation of 
American liberty by sowing insecurity in individual rights. Thus, to 
satisfy this question, condemning authorities should be required 

In defining public use, legislators should 
consider what potential activities 
or uses rightfully belong within the 
government’s jurisdiction and qualify as 
public use.
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to meet a very high standard of proof. The proposed use must 
be necessary, and the benefits must be near-universal, real, 
attributable to the taking, and capable of proximate realization. 

The final question asks about success. In the context of eminent 
domain, there must be more than an idea or well-thought-out 
plan. It must clearly and convincingly articulate that the taking 
is necessary for public use, that there are no other reasonable, 
free-market alternatives, and that the project is ready to begin 
once the property is acquired. With its long history and potential 
for abuse, any exercise of eminent domain must have a high 
likelihood of successfully fulfilling its proposed public use. 

If a proposed use of condemned property falls outside the 
legitimate scope of government, then, to the extent possible, the 
government and its assignees should be precluded from taking 
private property, regardless of whether they can justify it under a 
broad interpretation of “public use.” Working through this analysis 
should lead legislators to a minimal scope of governmental 
authority. Once the legislature determines the legitimate scope of 
a limited government, it must then define “public use” as a subset 
of those activities. 

The Expansive Interpretation of Public Use Promotes 
Corporate Welfare

Corporate welfare is essentially government-granted 
privilege created through various incentives, subsidies, or other 
supports, all of which can negatively impact individual liberty 
and the economy. The discriminatory practice focuses “on 
specific industries and businesses,” while “policymakers often 
ignore the bigger picture of a state’s overall policy structure.” 
Pursuing economic development through such a narrow-minded 
approach incentivizes self-dealing and corruption, as people 
seek governmental favors over more productive behavior.38  The 
results range from “artificially rearranging how people live their 
lives, to raising the cost of living, to redistributing income, to 
negatively impacting economic growth.”39 Eminent domain can 
become a particularly invasive form of corporate welfare through 
the broad interpretation of public use.

With an almost limitless interpretation of “public use,” every 
private property is subject to eminent domain for virtually 
any purpose so long as someone can identify a better or more 
profitable use than its current one. Effectively, through judicial 
erosion of “public use,” the door has been thrown wide to abuse 
eminent domain for corporate welfare. The takings in Kelo 
epitomize this reality. In Kelo, the NLDC employed eminent domain 
to benefit a large, wealthy, politically connected company.  

At the turn of the 21st Century, the city of New London adopted 
a new municipal development plan primarily driven by the NLDC, 
a private, nonprofit development corporation. Government 
officials hoped the plan would create more than a thousand 

jobs, dramatically increase tax revenue, and revitalize the city’s 
downtown and waterfront areas.40 NLDC saw the plan as leverage 
for improved aesthetics and new leisure and recreational 
opportunities.41

One of the goals of this revitalization initiative included 
attracting a Fortune 500 company to New London.42 Wading 
knee-deep in the mire of corporate welfare, through various 
concessions, incentives, and subsidies, the NLDC successfully 
convinced Pfizer to locate its facility in New London, even though 
the Fort Trumbull site failed to meet Pfizer’s essential criteria.43 
This began a long and questionable relationship between the 
state, the City of New London, the NLDC, and Pfizer.  

While the NLDC and state and local governments courted 
Pfizer, the process was set in motion to condemn the homes, 
income properties, and businesses to make way for private 
offices and parking, among other ambiguously described uses.44 
One particularly calloused rationale for demolishing these 
properties was to give Pfizer “a nice place to operate,” a place 
not “surrounded by tenements.”45 Considering that none of 
the condemned properties were allegedly blighted, they were 
condemned simply because they obstructed the grand vision of 
the NLDC.46 Worse, the properties were arguably unnecessary to 
the redevelopment plan. 

The expansive view of “public use” allows for the disparate 
treatment and mistreatment of individuals and businesses, 
violating basic principles of equality. Wielding eminent domain 
in such a discriminatory fashion can have a dramatic impact on 
liberty and the economy. With due consideration of the effect 
that the expansive view of eminent domain has, permitting 
government overreach and cronyism, the legislature should 
take decisive action to protect individual rights and liberties by 
defining its legitimate scope.

Recommendations
Define “Public Use” 

The Fifth Amendment Takings Clause prohibits taking property 
unless it is for a public use and the owner is provided with 
just compensation.47 “Public” means “belonging to the state 
or nation”48 and the “general body of mankind, or of a state or 
nation,”49 generally referring to the people. “Use” means “[t]
he act of employing any thing to any purpose,”50 especially “a 
long-continued possession and employment of a thing for the 
purpose for which it is adapted.”51 These basic definitions seem 
to justify a more literal interpretation of public use–that the 
property taken must be for the general public, the people, to 
collectively own, possess, or employ property taken through 
eminent domain, such as roads. At a minimum, the definition 
should preclude any use that falls outside the government’s 
legitimate scope of authority, amounts to corporate welfare, or 
unnecessarily burdens private property rights.   

However the legislature decides to define public use, it should, 
at the very least, exclude economic development as justification 
for eminent domain. Government-led economic development: 
falls outside the legitimate scope of a limited government’s 
authority; grants certain privileges to preferred individuals and 
organizations; creates an unequal playing field; provides few, 
if any, discernable benefits to the general public; and the costs 
far outnumber the benefits. Therefore, the legislature should 
exclude economic development from the definition of public use. 

Once the legislature determines 
the legitimate scope of a limited 
government, it must then define “public 
use” as a subset of those activities. 
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Additionally, the legislature should foreclose on the possibility 
of government-sponsored economic development from finding 
its way into takings via alternative mechanisms, such as urban 
renewal and redevelopment. 

Define “Necessity” 
Condemning authorities should be required to show that the 

proposed taking satisfies the definition of “public use” and that 
taking that unique property is necessary. Even if a project would 
result in public use, it may not be necessary to condemn land 
to accomplish it. For example, public roads generally satisfy the 
definition of public use. However, given the expansive network 
of existing roads, eminent domain may not be as necessary as it 
once may have been. Power lines may also satisfy the public use 
requirement, but taking private property may not be necessary if 
reasonable alternative routes exist.  

While Oklahoma law currently requires a showing of necessity 
when taking land under certain circumstances,52 lawmakers 
should define how condemning authorities can demonstrate that 
a proposed taking is necessary. At a minimum, the legislature 
should require condemning authorities to conduct a cost-benefit 
analysis that accounts for the intrusion on private property rights 
and show that the proposed public use is definite and achievable. 

This analysis could be accomplished in many ways. For example, 
the legislature could require a condemning authority to analyze 
realistic alternative proposals that do not involve condemning 
the property of an unwilling seller. For each of these proposals, 
the condemning authority would bear the burden of proving that 
each alternative is unreasonable. Mere inconvenience should 
be insufficient to justify taking private property. Additionally, 
the legislature could require the condemning authority to 
demonstrate that the intended public use is proximately 
achievable by requiring the condemning authority to presents a 
detailed plan for completing the project on a reasonable timeline 
and on a budget the condemning authority can fund.53 If there 
is no reasonably detailed plan to complete and fund a project, 
it hardly seems that the proposed taking could be considered 
necessary.  

Define “Blight”
Remediating “blight” has been and continues to be a way 

condemning authorities expand the scope of eminent domain. 
When permitting the use of eminent domain to clear blight, the 
legislature should define blight to include only those properties 
that pose a real threat to public health and safety. 

In modern vernacular, blight can be used very broadly or very 
narrowly. It can describe something superficial such as a style 
or aesthetic that does not fit the surrounding neighborhood—in 
other words, an eyesore. Such a broad definition would validate 
the unjust taking of private property. Alternatively, blight can 
describe a property that has become so dilapidated as to pose a 
significant safety risk, such the risk of collapse or fire, or threaten 
the health of the community, as in properties that have become 
a breeding ground for disease or vermin. The legislature should 
narrowly define blight and require condemning authorities to 
objectively prove the existence of blight and that no less-intrusive 
means of remediating problematic conditions is reasonably 
possible. 

Limit the Delegation of Eminent Domain 
While analyzing the proper scope of government and narrowing 

the limits of public use, lawmakers should survey current state 
law for all delegations of eminent domain. Across multiple 
sections of law, various entities have been granted the authority 
to condemn property.54 Given that the government’s mission is to 
preserve and protect individual rights and liberties, the wholesale 
delegation of such a despotic power as eminent domain to private 
parties is tantamount to an abdication of government’s duties.

Unlike private companies, Government officials are, to some 
extent, accountable to the public through sunshine laws and 
elections. As a general rule, only a sovereign power subject to 
public scrutiny should possess even the limited power to take 
private property. However, if circumstances exist that necessitate 
a delegation of that power, it should only be delegated under 
necessary and limited circumstances. The legislature should 
review all delegations of eminent domain and retract those that 
are not necessary to perform a proper government function for a 
legitimate public use. 

Consolidate Statutory Provisions 
The laws that specify how and when eminent domain may be 

used should be consolidated under a single title of law. Current 
law frequently redirects entities empowered with eminent domain 
to railroad companies’ condemnation power and procedures.55 
Eminent domain is a sovereign power that should only be used 
when circumstances necessitate taking private property for 
legitimate public use—it is not a tool of private convenience or 
special privilege. As such, the legislature should consolidate the 
laws, policies, and procedures for using eminent domain under a 
single title wherein the legislature clearly and decisively subjects 
all condemning authorities to the same limitations, policies, and 
procedures necessary to protect private property rights. 

Revert Condemned Property to the Victims of Eminent 
Domain Abuse 

Current law does not provide a sufficient remedy for eminent 
domain abuse. Several of the properties condemned in Kelo, 
were never used by the public, and many remain vacant to this 
day. Individuals were unnecessarily forced out of their homes. 
These homes were subsequently demolished to supposedly make 
way for a more profitable use. Requiring the former owners to 
buy back a property they were unwilling to sell and from which 
they were unnecessarily evicted to pander to a wealthy private 
company is unconscionable. In cases of eminent domain abuse, 

[L]awmakers should define how 
condemning authorities can 
demonstrate that a proposed taking is 
necessary ... Mere inconvenience should 
be insufficient to justify taking private 
property.
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property owners should not be forced to buy back what was 
forcibly taken, even when they were provided compensation, 
since that compensation lacked mutual assent – necessitating the 
exercise of eminent domain. 

In such cases where property owners are forced out of their 
property unnecessarily and the acquiring entity fails to put the 
land to the intended public use within a reasonable amount of 
time, the legislature should create a legal mechanism for the 
land to revert to the original property owner. In other words, the 
victim forcibly evicted from their land gets the property back in 
its present condition, at no additional cost, and keeps the money 
initially paid as “just compensation.” By so doing, the legislature 
would create a deterrent to unnecessary takings and provide 
restitution to victims of eminent domain abuse.  

Conclusion
It has been over a decade and a half since the U.S. Supreme 

Court issued its opinion in Kelo. While the Supreme Court has 
eroded the meaning of public use in the Takings Clause, it left the 
door open for states to enact greater protections for property 
owners. The Oklahoma Legislature has an opportunity to reform 
the law of eminent domain to prevent its abuse and preserve the 
people’s property rights. 

It is time for the legislature to act. It must define limits of 
eminent domain so that it is only available when necessary to 
acquire the property for a legitimate public use. Lawmakers 
should repeal inappropriate delegations of eminent domain and 
ensure that all condemning authorities are subject to the same 
limitations, policies, and procedures intended to protect property 
owners from unconstitutional intrusion on their rights. Finally, 
the legislature should ensure that when a property is taken, it is 
done for the general public’s possession, use, or employment. If 
it is not, the legislature needs to ensure that victims of eminent 
domain abuse receive adequate restitution.  
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