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Oklahoma has two executive agencies dedicated to the
regulation of car sales - not including the Corporation
Commission, the Tax Commission, and the Department of Public
Safety. The Oklahoma Motor Vehicle Commission (OMVC)
regulates new car dealers, distributors, and manufacturers. The
Oklahoma Used Motor Vehicle and Parts Commission oversees
used car dealers, dismantlers, manufactured home dealers,
manufactured home manufacturers, and manufactured home
installers, and will be the topic of a forthcoming 1889 Institute

paper.

The current regulatory scheme for new
car dealers includes numerous onerous
and anticompetitive provisions that
harm consumers.

The current regulatory scheme for new car dealers includes
numerous onerous and anticompetitive provisions that harm
consumers. These include sections that: make it illegal for
brokers to negotiate on behalf of buyers; prevent manufacturers
from selling directly to consumers; give dealers enormous
leverage over the placement of new dealerships as well as
keeping manufacturers entangled with existing dealers, their
heirs, or whomever a dealer decides to sell the franchise to;
and mandatory licensing of dealers. Since these laws prop
up dealerships at the expense of consumers, they should be
eliminated. In fact there is little to justify the existence of a
dealer licensing scheme at all, much less one as burdensome as
Oklahoma'’s.

Commission

The Motor Vehicle Commission has nine members who are
selected by the governor, with the advice and consent of the
Senate. Seven members must be 10-year veterans of the new car

industry (manufacturer, distributor or dealer), while the other two
must be lay members. One member must be appointed from each
of six geographic regions, the other two come from the state at
large.!

The Commission is charged with ensuring compliance with all
regulations and licensure related to the manufacture, distribution
and sale of new cars. This includes the power to hear disputes
over negative actions taken by the OMVC such as denial or
revocation of a license or a fine. These dispute resolution respon-
sibilities come fully loaded with quasi-judicial authority such as
subpoena power and “the power to compel the production of all
records, papers and other documents.” 2

History

Auto dealerships began as voluntary agreements between
a manufacturer and a franchisee or dealer, calculated to be to
the benefit of both parties. Manufacturers in the early days sold
directly to consumers, or through non-exclusive channels such as
retail or catalogue.® Franchising made sense. Car manufacturing
was a relatively new industry, and it's easy to imagine the nascent
companies had a comparative advantage in making cars, not in
selling them.

As manufacturers concentrated in Michigan, dealers spread
throughout the country in order to meet customers where they
lived. These dealers became powerful in their home states, and
convinced their state legislatures to force manufacturers (who,
being from out of state, played little role in state politics) to
give advantageous terms to all dealers regardless of what their
franchise agreement might say and regardless of whether or not
the dealers quality merited such terms.*

A study by Mercatus Center looked at three aspects of dealer
regulation: mandatory dealerships, exclusive territories, and
good cause provisions for dealer termination. In 1979, only 24
states regulated all three of aspects of the dealer-manufacturer
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relationship, with several states regulating only one, and

Alaska imposing none of these restrictions.> By 2014, 49 states
regulated all three. Oklahoma was one of the 24 early-adopters of
overregulation.

Oklahoma began regulating car dealerships in 1953, ostensibly
to protect consumers. But that laudable goal was either
misguided or a facade from the start. Economists understand
that government-created monopolies are the ones likely to stick
around and harm consumers.® Whatever the true intent of the
law in 1953, even a cursory glance at today’s laws reveals that car
dealers enjoy enormous protections from both ends of the supply
chain; they are insulated against both the manufacturers who
supply them, and the consumers who buy from them.

Current Laws

An exhaustive catalog of the entire regulatory regime
concerned with new vehicle sales would be neither practicable
nor useful. The state of car dealer licensing is so deeply flawed
that only extraordinary regulations are worth noting.

lllegality of Brokering

Itisillegal in Oklahoma to be a broker of new cars. Here, broker
means “a person who, for a fee, commission or other valuable
consideration, arranges or offers to arrange a transaction
involving the sale of a new motor vehicle,” and excludes dealers,
their employees, auctioneers, or the owner of the vehicle.” A first
offense is a misdemeanor, but someone caught brokering for a
second time is guilty of a felony. It is unclear whether paying a
lawyer or other professional negotiator to go to the dealership
with you to negotiate on your behalf would run afoul of this law.
It seems likely, based on the text of the law, that having a lawyer
do the negotiation ahead of time, and having the buyer attend
only the signing of papers would constitute brokering. Whether
a dealer would engage with a buyer’s agent when the buyer is
presentis also unclear.

Documents dating back to 2015 (the last date available on the
attorney general’s website) do not show any enforcement actions
for violations of the anti-brokering section of the law.® This could
be due to many factors, including the difficulty in detecting such
offenses, the great deterrent of felony charges for what is likely a
small financial gain, or the commission taking a lax stance on the
statute.

This law appears to make it illegal to
negotiate on behalf of a buyer, unless
someone does it for free.

This law appears to make it illegal to negotiate on behalf of
a buyer, unless someone does it for free. Whether it reaches
all the way to being paid to go car shopping with someone and
help negotiate is not entirely clear. But even this lack of clarity is
likely to chill these activities. Who would risk it? And who would
risk it often enough, under the threat of a felony prosecution, to
become as proficient in negotiation as the professional salesmen
across the table? More to the point, why should car dealers enjoy
a monopoly on the services of professional negotiators?
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Anti-brokering laws are hardly ubiquitous. Several states allow
the practice, though most require the same license as a car dealer.
New York State currently allows brokers, but there is an effort by
car dealers, Teamsters, and the United Auto Workers to install a
law similar to Oklahoma’s.® While it is easy to see what the auto
industry has to gain from such a practice - higher profit margins
mean unions get a bigger piece from a bigger pie. Itis less clear
what, besides higher prices, consumers get out of the bargain.

Dealerships: Mandatory, Powerful, and Perpetual

Carmakers are required to use an intermediary dealer to sell
their cars to consumers.'® Even a new car manufacturer with no
current franchisees could not choose to sell new vehicles directly
to consumers in Oklahoma. They must franchise with dealers,
who must hire professional salespeople. However, factory-owned
dealers that existed prior to 2000 are grandfathered in. A
grandfather clause is a sure sign that the real purpose of a law is
something other than consumer protection. After all, why would
a factory-owned dealer that has been in business for 20 years
be any less dangerous to the public than one that opened last
week? If, on the other hand, the law is about creating a special
class of middlemen and it is the dealers who benefit from reduced
competition, they may be willing to accept a compromise wherein
the existing factory-owned dealers can stay, so long as they are
not allowed spread. The law is structured to accomplish just such
agoal."

Oklahoma law makes it quite difficult for a manufacturer to get
rid of a troublesome dealer. Dealers enjoy a presumption that
they are entitled to maintain their franchise - notwithstanding
the terms of the contract. That means that a manufacturer who
wants to oust a franchisee must demonstrate “good cause” to
the OMVC, a body loaded in favor of dealers.'? This applies not
only to terminating a dealer in the middle of the agreed contract,
but also if a manufacturer does not wish to renew the contract
after the agreed time period has ended. The presumption that
the franchise agreement should continue in perpetuity extends
not only to the party the manufacturer originally chose to be
their representative, but also to that person’s heirs, and to
any potential buyer.’ In other words, once a dealer receives
his franchise, Oklahoma law dictates that manufacturers are
at that dealer’s mercy in determining who is fit to continue
the dealership, regardless of how negatively this might affect
Oklahomans.

Barriers to Entry: Licensing and Exclusive Territories

The primary thrust of the law is clearly to limit the number of
new car dealers in the state. This begins with the licensing of new
dealers. No dealer can open without the OMVC's approval. If they
propose to open near another dealer of the same line-make, they
can, in effect, be vetoed by the entrenched competitor.

Car manufacturers must get permission from an existing dealer
before granting another dealer franchise in the same geographic
area (15 mile radius)." More precisely, the manufacturer must
provide notice to their affiliated dealers of their intent to grant a
new franchise, and the dealers have an opportunity to express
their opposition. If the dealers do so, the burden of proof is
on the proposed dealer to show “that good cause exists for
permitting the proposed establishment of a new motor vehicle
dealer...” Factors to be considered include: whether the proposed



dealership will be permanent; the effect on the retail new motor
vehicle business and the consuming public; whether it harms

the public welfare for an additional dealership to be established;
whether current dealers are providing adequate competition

and convenient consumer care; and whether the establishment
of an additional new motor vehicle dealership would increase
competition, and therefore be in the public interest.”> The OMVC,
composed of existing dealers, is the arbiter of whether a new
dealership meets this burden.

Dealers must apply to the OMVC before displaying their vehicles
off-site (for example, displaying vehicles in a mall or in the parking
lots of other retail establishments). The off-site location must be
within the dealer’s “factory-approved area of sales and service
responsibility” (on which the OMVC will have already signed off),
and “no selling activities shall be conducted.”’® These protections
further entrench existing dealers, who have less ground work to
do to attract the attention of car buyers. It is much easier to keep
an established business running without these off-site events
thanitis to launch a new one.

It is certainly the case that the state has a duty to uphold legally
binding contracts. If a manufacturer has promised a certain
exclusive territory to attract the best dealer, the state should
enforce such a contract. If the manufacturer has to give favorable
termination terms, such as good cause or unfitness to attract the
best dealers, these too should be upheld by the courts. But it is
both harmful and unseemly for the legislature to foist such terms
upon every manufacturer wishing to do business in the state."”

The Free-rider “Problem”

Those who defend car dealer licensure will be heard to
complain of their inability to compete with low-overhead dealers
who lack fancy showrooms, access to all models of a particular
line-make at all times, factory authorized parts, repairs and
maintenance, and all the bells and whistles that come with a fully
licensed franchise dealer. The fear is that shoppers will go to a
franchise dealer, take a test drive, waste the time of the dealer,
and then go buy from a freelancer who can get the same car at
the same price, but can cut the dealer’s margin in half since he
only has a small office with room for a couple of cars to be parked
between dealer delivery and the customer driving off the lot.

This may be a valid fear for dealers. But does the fear validate
the measures the state has taken to prevent it? One can try on
shoes at the mall, find the right style and size, and then order the
same pair online for a significant discount. This is the marketplace.
It may well be thatin 10 years there will be very few malls. They
are certainly in decline.’ So should the state legislature ban the
sale of shoes by anyone who doesn’t have a retailer’s license?
Should it require shoe stores to be affiliated with Nike or Adidas?'?
If not, what makes cars different? Why are the laws of supply and
demand suddenly suspended when the good sold has four wheels
and a stereo? Certainly it's nice to be able to test drive a car. It's
also nice to be able to try on a shoe. The car is far less likely to
leave you in severe pain if it is less than an ideal fit. Granted, a car
is a great deal more complex than a shoe, and manufacturers may
want a network of trusted mechanics who can service and repair
their vehicles. But there is no reason these mechanics have to be
attached to a dealer, and there is certainly no reason the state
should compel such an arrangement.

This is not a problem that warrants a governmentally imposed
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solution. It may be that the time of brick and mortar car
dealerships has reached the end of its usefulness. People may
well be willing to buy their cars online, sight unseen, and take
delivery at the house. More likely, there are some who will prefer
to visit a dealer of some kind. It may be that the concentration of
dealers will diminish, that those who want to see several different
sub-models of a car will have to drive to major cities to do so. This
may lead more potential buyers to turn to the internet. This is

the free market at work. Government policies intended to keep
dealers in business or to keep more dealers than the free market
would dictate in business - are inefficient, and restrict honest
competition. This, in turn, raises prices for consumers since
competition results in lower prices and higher quality.

Further, manufacturers, who have a vested interest in making
sure consumers are confident in their wares, could set up
showrooms. These could be actual dealers, or they could simply
be a place for people to take test drives, so they know which make
and model they would like to purchase elsewhere. Or perhaps
people who want to test drive will turn to car rental companies.
Along-term rental gives consumers far more information about
a vehicle’s day-to-day livability than a 30 minute test drive. Will
the kids, their instrument or sports equipment and the dog all
fit at once? That's not something one is likely to find out with a
salesman breathing down one’s neck.

Eliminating the outdated and unwarranted dealer licensing
scheme could also create an enormous opportunity for innovation
and entrepreneurship. Whether it's an app where you sign up to
let someone take your car out for a spin when you're not using it,
or a dedicated showroom for all models, there is great potential
for innovation, and some enterprising entrepreneur is sure to fill
the gaps, increasing efficiency and consumer welfare.

There may not be a clearer example

of naked protectionism in the laws of
Oklahoma than the protection afforded
to car dealers.

Protectionism

There may not be a clearer example of naked protectionism
in the laws of Oklahoma than the protection afforded to car
dealers. One of the stated of purposes of the law that regulates
new car sales is to “prevent bankrupting of motor vehicle dealers,
who might otherwise be caused to fail because of such unfair
practices.”?® That law goes on to instruct the courts that “All
provisions in this chapter shall be liberally interpreted to protect
the public from fraud in the business of purchasing or selling
motor vehicles and to protect the investments of its citizens in motor
vehicles and dealerships and to protect the transportation system
of the state and shall further be interpreted to affect existing as
well as future franchise agreements.”' (Emphasis added.) While the
rest of the legislative finding is couched in consumer protection
terms, this last sentence is an unusual moment of candor for
the legislature. This anticompetitive, protectionist purpose is
evident from the way they have structured the law regarding new



car dealers, in a way that is of, by, and for dealers. Oklahoma'’s
consumers and out-of-state manufacturers, on the other hand,
are left to be preyed upon.

For instance, the OMVC may fine manufacturers and
distributors a maximum of $10,000 per violation, but may fine
dealers no more than $1,000 for violations of the same sections
of law.?2 Why this disparity? Perhaps the legislature believed
a smaller fine created an equal deterrent for dealers. More
likely, dealers can vote in Oklahoma, and are more likely to
donate to Oklahoma legislators’ campaigns than an out-of-state
manufacturer would be.

Manufacturers appear to be the primary intended target of the
laws. It is extraordinarily difficult for a manufacturer to cut ties
with, or even offer competition to, an underperforming dealer.
Even the death of a dealer does not free the manufacturer of
the franchise agreement. State law creates a devisable property
interest in the franchise agreement, provided the heir provides
proper notice to the manufacturer. The dealer may protest the
new franchisee; however, the protest will be heard and decided by
the OMVC, a body consisting mostly of car dealers.

Bizarrely, in light of the protectionist nature of the licensing
scheme, the OMVC is ordered to consider “Whether the
establishment of an additional new motor vehicle dealership
would increase competition, and therefore be in the public
interest,” when deciding whether an additional dealership should
be permitted to open within the territory of an existing dealer.?
If this mandate in the law is taken seriously, then every new
dealer would be approved since every new dealer would increase
competition. The only way a new dealer in a given territory could
possibly reduce competition is if that dealer were part of a larger
dealership network that was cornering the market for all makes
of cars. Manufacturers would know this, and fight it themselves.
They do, after all, play a controlling part in authorizing
dealerships.

Perhaps manufacturers are indeed the boogeyman that the
law portrays. But if dealers need protection from manufacturers,
surely they do not need protection from consumers and
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... dealers have influenced past
legislatures to grant them a significant
advantage over the vast majority of
Oklahomans who are mere automobile
consumers.

consumer advocates. Nevertheless, that is exactly what we see,
for instance, in the outlawing of brokering. It is a criminal violation
(and a second offense is a felony) for anyone to act as a broker.
Dealers are sophisticated practitioners who wheel and deal on
a daily basis. Surely they can stand up to a broker advocating on
behalf of his client. Clearly, however, dealers have influenced past
legislatures to grant them a significant advantage over the vast
majority of Oklahomans who are mere automobile consumers.
Perhaps dealers simply could not survive in a free market. Does
this say more about the hostile world of car sales, or does it say
more about the value consumers put on car dealers? Perhaps it
would be more efficient for Ford and Chevy to have corporate
show rooms in major cities, and allow low-overhead sales lots
with fewer bells and whistles to serve consumers.

Policy Recommendations

The state-sponsored car dealer cartel should be ended. Car
dealers should not be protected from honest competition. This
requires repealing the laws that grant geographic territories
to one dealer each, instead opening each region up to genuine
competition. It requires repealing the predatory anti-brokering
law that prevents consumers from engaging an advocate to
negotiate in their place. In fact, it requires eliminating dealer
licensing in toto.
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